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INDEPENDENT NATIONAL ELECTORAL™
CoOMMISSION (INEC)

2. SENATOR BOLA AHMED TINUBU
3. SENATOR SHETTIMA KASHIM
4. ALL PROGRESSIVES CONGRESS(APC) _

~ RESPONDENTS

JUDGMENT
DELIVERED BY UWANT MUSA ABEA AJI, JSC)

[ have read the drafi

judgment of my learned brother,

John, Inyang Okoro, JSC, just delivered. His reasoning and

conclusion are concurred to and [ wil Just want to statg my

own side in this judgment.

The In dependent Natipna] Electoral Commission (INEC),

the 1t Respondent herein, condy Cted the presidential and

National Assembly Elections in Nigeria on 25/ 2/2023. The

I Appellant, who Was sponsored by {he 2nd Appellant as its

Presidential candidate, as well as  the 2nd and 3
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its Presidential and Vice-Presidential candidates, contested

the Presidential election, along with other candidates. At the

end of the election, the 1« Respondent returned the 2m

Respondent as the duly clected President of the Federal

Republic of Nigeria, with 8,794,726 votes. The 1# Appellant
came third with 6,101,533 voles, behind Abubakar Atiku of
the People’s Democratic Party (PDP), who came second with
6,984,520 votes. Dissatisficd with the result of the election,
the Appellants filed this Petition on the 20t of March, 2023,
challenging the outcome of the election on the following
three grounds, which are stated in paragraph 20 of the

Petition;:

(i}  The 2" Respondent was, at the time of the election,

nol qualified to contest the election.
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(i) The election of the 2nd Respondent was invalid by

reason of corrupt Praclices or non-compliance with the

provisions of the Electoral Act, 2022.

(iii) The 2nd Respondent was not duly elected by majority

of the lawful voles cast at the clection.

Based on the above grounds, the Petitioners then sought

for the reliefs stated in Paragraph 102 of the Petition as

lollows:

1. First pPray as follows:

il  That it pe determined that af the time of the

Presidential Election held on 25 February, 2023,

the 2nd gndg 3 Respondents were not qualified to

conlest the election,

Hon. Tustice U, Affs AR I G
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(it) That is be determined that all the votes recorded Jor
the 2ml Respondent in the election are wasted voles,
owing to the non-qualification/ disqualification of the

2" and 3 Respondents.

(W) That it be determined that on the basis of the

remaining votes (after discounienancing the voles
credited to the Jnd Respondent) the It Petitioner scored
@ majority of the lawful votes cast at the election and
had not less than 25% of the votes cast in each of at
least 2/3 of the States of the Federation and the Federal
Capital Territory, Abuja, and satisfied the constitutional
requirements to be declared the winner of the 25t

February,2023 Presidential election.

<. That it be determined that the 2" Respondent having
failed to score one-quarter of the voles cast at the

Presidential election in the Federal Capital Territory
3 . J
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Abuja, was not entitled (o be declared and retuned as
the winner of the Presidential election held on 25

Fﬁ'bmar‘y, 202&?
IN THE ALTERNATIVE 10 2 ABOVE:

3. An order cancelling the election and compelling the 1+
Respondent to conduct a fresh election at which the

2nd, 3 and 4™ Respondents shall not participale.

INTHE ALTERNATIVE 0 1, 2 AND 3 ABOVE:

4. (i) That it may be determined that the 2nd Respondent
was not duly elected by « majority of the lawful

votes  cast in the election for the office of the
President of the Federal Republic of Nigeria held on 25t
February, 2023: and therefore, the declaration and

return of the 2nd Respondent as the winner of the

Finm. Justice T, M. A6he A5, 787
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Presidential election are unlawful, unconstitutional and

af no effect whalsoever,

(it} That it be determined that based on the valid voles
cast al the Presidential election of 25" February,2023, the
Ist Petitioner scored the highest number of votes cast al
the election and not less than one quarter of the votes cast
al the election in each of at least two-thirds of all the
States of the Federation and the Federal Capilal Territory,
Abuja, and ought to be declared and returned as the

winner of the Presidential election.

(it} An order directing the [st Respondent to issue
Certificate of Return to the st Petitioner as the duly

elected President of the Federal Republic of Nigeria.

Man Furtict 1), M, A6 Ai
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(i) That it he determined that the Cer lificate of Return
wrongly issued (o the o Respondent by the [+

Respondent is null anc void and be set aside.

IN THE FURTHER ALTERNATIVE TO 1, 2, 3 AND 4
ABOVE:

3. (i} That the Presidential election conducled on 25t
!':ebmmy, 2023 is m-rfd on the ground that the election
was not conducted substantially in ac&mrda.nce with the
provisions of the Electﬂraf Act, 2022 and Constitution of

the Federal Republic of Nigeria 1 9909, as amended.

(i) An order cancelling the Presidential Election
conducted on 25 February, 2023 and nianduting the I
Respondent to conduct g [fresh election for the office of

President of the Federq] Republic of Nigerig.

R
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The Appellants in proving their petition called 13
witnesses and tendered gver 19,000 documents from
30/5/2023 when the hearing commenced to 5/7/2023
when the Respondents closed their case. After adoption of
inal written addresses of parties, the lower court delivered
its judgment on 6/9/2023, dismissing the Appellants
petition. Miffed with tle judgment, the Appellants appealed
before this court vide Notice of Appeal. The parties filed their

respective briefs of argument with the following issues:
APPELLANTS’ ISSUES FOR DETERMINATION:

3 Wh_eiher HpPon a community reading of the Appellants'
Petition and the applicable law, the learned Justices of
the Court of Appeal were right in striking out/ expunging
Some paragraphs of the Petition and the documentary
evidence tendered by the Appellants for being vague,
generic, imprecise, nebulous und inadmissible. [Grounds
1,2,3,4,5, 16,17 and 50 of the Notice of Appeall,

2. Whether upon a careful consideration of the Appellants’
petition, the Respondents’ respective Replies to the
Pelition and the Appellants’ Replies to the Replies of the
out some paragraphs of the Appellants' Replies td' the

T
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Replies of the Respondents (o the Petition [Grounds 6 and
20 of the Notice af Appeall,

3. Whether having regard to ihe relevant provisions of the
Elecloral Act, 2022 as el as the 15 Schedule therelo,
the Federal High Court (Ciuvil Prﬂﬂedun?} Rules 2019,
Evidence Act, 207 1 and current judicial pronouncemenls
on the point, the learned Justices of the Court of Appeal,
were correclt in Suslaining the objections of the
Respondents lo the evidence of
FW3,FW4,PW5,PW&,FW?,FWE,PWE,PWIﬂ, PWI1 and
PW13 and consequenltly striking out the evidence of the
Gforesaid witnesses and il the documents tendered and
admitted in evidence through them for failure of the
Appellants to file the writlen statements on oath of the
Witnesses along with the Petition. [Grounds 1 0,11,
12,13,14 and 15 of the Notice of Appeall.

4. Whether having regard to the provisions of Sections
131(c), 137(1 Nd) and 142(1) and (2) of the Constitution of
the Federal Repubiic of Nigeria, 1999 (as amended)
[herein after 1999 Constitutionf, Sections 31 and 35 of
the Electoral Act,2022 and the evidence before the Court,
the learned Jua:.tice.s of the Court of Appeal were right
when they held that the 2md gng 3rd Respondents were
qualified to contest the Presidential Election of 25

February 2023.. . {Grounds
33,34, 35,36,37,38,39,40.41 12,43 and 44 of the Notice
of Appeal].

5. Whether having regard to the evidence adduced by the
parties, the Learned Justices of the Court of Appeal were
nght when they held that the Appellants were not able to
eslablish that there was substantial non-compliahce
with the provisions of the Electoral Act 2022, which

in
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substantially affected the operuit result of the election.
(Grounds 7,8, 118,21,22,23,24,25,26,27,28,29,30 and
31 of the Notice af Appeall,

6. Whether having 'egard to the explicit provisions of
Section 134(2) (b) of the 1999 Constitution and the
evidence adduced al the trial, the learned Justices of the
Court of Appeal were right in coming to the determination
that the 2ni Responclent was duly elected as the
President of the Federal Republic of Nigeria. [Grounds
45,46, 47, 48 and 49 of the Notice of Appeal].

7. Whether from the lotality of the pleadings and evidence
adduced, the court below was right when it dismissed
the Appellants’ cqse. [Ground 51 of the Notice of Appeall.

1% RESPONDENT'S ISSUES FOR DETERMINATION:

I Whether having regard to the prouvision of paragraph
41){d) and (7) of the First Schedule to the Electoral
Actl, 2022, and facts pleaded in the Petition, the
Court below was not lustified in striking out some
offending paragraphs of the Appellants’ petition and
in rejecting some of the documents tendered by the
Appellants? (Distilled Jrom Grounds 1-5,16,17 and
50 of the Notice of Appeal). :

. Whether in view of the provision of paragraph 16(1)
of the First Schedule (o the Electoral Act, 2022, and
upon a careful consideration of the Appellants’ Reply
to the Is! Respondent's Reply to the petition, the
decision of the Court below striking out paragraphs
of the Appellants’ Reply which constitute an
tntroduction of new facts and q rehash of the

Tom. Jurtice U, . Affa 2 Ik, 350 SO0
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conlenls of the petition can be faulted? (Dislilled
from Ground 6 ung 20 of the Notice of Appeal).

. Whether the Court below in ils decision that the
witness statemant on oath of Appellants’ PW's 3, 4,
S, 6, 7,8, 9, 10, 11 and 13 which were all filed
outside the 2] incompeteni and in consequently
expunging  their lestimonies and documents
tendered through them from its records? (Distilled
Jrom. Grounds 10 -15 of the Notice af Appeal).

V. Whether the Court below was right when it held that
the Appellants failed to prove their nullification of
the Presidentiaj election held on the 25th of
Febmrf.ry 20232 (Distilled  from  Grounds
7,8,9,21,22,23,24.30 and 31 df the Notice of
Appeal).

V. Whether having regard to the provisions of sections
131 and 137 of the 1999 Constitution, the decision
of the Honourable Court in the case of PDP v. INEC
& Ors (2023) LPELR-60457 (SC), and the totality of
the evidence adduced at trial, the Court below was
not justified in its decision, that the Appellants failed
lo establish that the 2nd-gnd 3rd Respondents were
not qualified to contest the election? (Distilled from
Grounds 33,34,35,36,37,38,39,40,4] 42,43 and 44
of the Notice of Appeal). :

VI. Whether upon a proper construction of the provision
of section. 134(2)(b) of the 1999 Constitution, the
Court below was not justified in its decision that in
a Presidential election, polling one quarter (25%) of
total voles cast in the Federal Capital Territory,
Abuja is not a separate precondition for a candidate
to be deemed as duly elected? (Distilled from

12
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Grouncls 45, 16,47,48 and 49 of the Notice of
Appeal),

VIl. Whether having  regard to the pleadings and
evidence led thereon, the decision of the Court below
dismissing (he Appellants’ petition. is justifiable and
sustainable in lgw? (Distilled from Ground 51 of the
Notice of Appeal),

2™  AND Jne RESPONDENTS'’ ISSUES FOR
DETERMINATION:

I. Having regard to the appellants’ pleadings before the
lower court, vis-a-vis the provisions of paragraphs
H1)d)(2) and 16{1)fa) of the First Schedule to the
Llectoral Act, 2022 and Order 1.3 Rule 4 of the Federal
High  Court(Civil Procedure)Rules,2019,coupled  with
consistent judicial authorities on the Jundamental nature
of pleadings, whether the lower court did not rightly
strike out offensive baragraphs of the petition and
pelitioners' reply (o the respondents’ respective replies.
Grounds 1, 2, 3,4,3,6 and 20, .

2. In view of the clear provisions of section 285(5) of the
Constitution of the Federal Republic of Nigeria, 1999 (as
amended), section 132( 7) of the Electoral Act,2022,
paragraph 4(5) of the First Schedule to the Electoral Act,
2022 and the settled line of judicial authorities on the
subfect, whether the lower court did not nghtly strike out
and expunge the witness stalements on oath and
evidence of PW3,PW4,PWS5,PWE,
PW7,PW8,PW9,PW10,PW]11 and PW13. Grounds 10, 11,
12,13 and 14.

11
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3. Was (ke lower eour right when it upheld the
réspondents' objection (o the admissibility of the
documents tendered by the appellants and struck out the
said documents, while discountenancing appellants’
obfections (o relevant and competent documents
lendered by the respondents? Grounds 15,16,17,18,19
and 50,

4. In view of the clear provisions of sections 131 and 13 7of
the Constitution of the Federal Republic of Nigeria, 1999
fas amendecl) and sections 31 and 134 of the Electoral
Act, 2022 along with binding judicial authorities on the
subject, whether the lower court did not correctly hold
that the 2nd respondent was qualified to contest election
into the office of the President of the Federal Republic of
Nigeria.  Grounds 33,34,35,36,37,38,39,40,41,42,43
and 44,

9. Given the combined provisions of paragraph 15 of the
Third Schedule o the Constitution of the Federal Republic
of Nigeria, 1999(as amended);sections 47(2), 60 and 64
of the  Electoral  Act, 2022;  paragraphs
38,48,5{3,5.L53,54,55J9},§2,93 of the Regulations and
Guidelines Jor the Conduct of Election, 2022: the
unappealed judgment of the Federal High Court in
FHC/ABJ/CS/ 1454/ 2022-Labour Farly wv. INEC
admitled by the lower court as Exhibit XI: the Judgment
of the Court of Appeal in Appeal  No:
CA/LAG/CV/332/2023-All Progressives Congress .
Labour Party & 42 Ors., and the preponderance of
evidence before the lower court, whether the lower court
came to a right decision in its interpretation and
conclusion regarding the position of the law, vis-g-vis

Fen. Justice 1), 34, A6 2 1%, 150 eIz 000
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petitioners/ appellanis i Grounds
Gl complainls.
21,22,23,24,25,29,31 and 32"

5. Cﬂﬁﬁidﬂriﬂg the clear provision ﬂf seclion 135 E‘f the
Electoral Act, pleadings and the reliefs sought by the
court, whether the lower court was nol right in dismissing

I‘EHIE ﬁ.ﬂpﬁ'ﬂﬂ.ﬂtﬁ',#‘JEH:I.I'HIT.. Grounds 7,8,9,26, 27,28,30 and

7. Upon a combined reading of the Preamble o the
Constitution of the Federal I:';'capubiic of Nigeria, 1999 (as
amended), sections 17(1), 134(2)(b), 299(1), thereof;
section 66 of the Electoral Act, 2022 and other relevani
statutes, whether the lower court was not rigght in coming
lo the conclusion that the 2nd respondent satisfied all
constitutional and Statutory requirements to be declared
winner of the presidential election held on 25thFebruary,
2023,and returned as President of the Federal Republic
of Nigeria. Grounds 45,46, 47,48 and 49.

4™ RESPONDENT’S ISSUES FOR DETERMINATION:

1. Whether the Court of Appeal was not right in striking out
the paragraphs of the petition filed in violation of
paragraph 4(1)(d) of the 15t Schedule to the Electoral Act,
2022 together with the associated withess statements on
oath and the documents in support thereof? Grounds
1,2,3, 4 and 5.

2. Whether the Court of Appeal was not right in striking out
the Replies and/or paragraphs of the Replies of the
petitioners/Appellants and the associated witness
statements on oath as well as the documents in support
thereof, filed in violation of paragraph 16(1) of the 1
schedule to the Electoral Act, 20222 Grounds 6 and 20.

1%
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3. Whether the Court of Appeal was not right to conclude
that the Appellants,/ petitioners did not prove allegations
of non-compliance and hoy, it substantially affected the
outcome of the election, having taken into consideralion
the failure of the Appellants/ petitioners to plead and
lead qualitative evidence on:(i} particulars of the polling
units  complained ofiii) Tender and demonstrate
necessary  documents;fiii) Call relevant and (iv)
necessary withesses (g teslifiying support of the
allegation(s); and the inadmissibility of Exhibit X2 (the
Report of the Buropean Union election Observation
Mission in respect of the 2023 presidential election)?
Grounds

/,8,9,16,17,18,21,22, 23,24,25,26,27,28,29,30,31,50
and 51,

* Whether  the Court of  Appedl rightly
discountenanced/ struck out the Appellants/ petitioners’
witness statements on oath not filed alongside the
petition within the 21 days’ constitutional time Sframe
allowed to file peittion and also the documents
associated with the incompetent witness statements on
oaths as well as evidence of witnesses who were also
interested in the petition? Grounds 10,11,12, 1 3,14 and
185,

9. Whether having regard to the state of the law and
evidence adduced, the Court of Appeal rightly held that
Appellants/petitioners did not prove the allegation of
corrupt practices in. the petition? Ground 32.

6. Whether having fegard to the state of the law, the
Materials before the court and the subsisting decision of
the Supreme Court in PpP vs. INEC (2023) 13 NWLR
(PT.1900) 89, the Court of Appeal was not right in holding

1n
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tha 3rd Respondent wes validly nominated to run for the
Presidential

election with the 2nd Respondent and the
APPEHEH:P&K pelitioners lucked locus standi, to challenge
Eh.edn.r:-mmatmn af the 3rd Respondent? Grounds 33,34
and 3.5,

7. Whether the Couri 0

[ Appeal having considered the law
and the material

Mo & § placed before it, rightly resolved and
dismissed the complaint of the Appellants/petitioners
that,2nd  Respondent was not qualified and/or
disqualified

Jrom contesting the presidential election?

Grounds 36, 37,38,39,40,41,42,43 and 44.
8. Whether having regurd to the relevant provisions of the

Constitution of the Federal Republic of Nigeria, 1999 (as
amended) the Court of Appeal rightly concluded that,25%
of votes cast in the Federal Capital Territory need not be
met before a candidate can be declared winner of the
presidential election and that petitioners did not prove

that they won by a majority of lawful votes cast?
Grounds 45,46,47, 48 and 49

PRELIMINARY OBJECTION:

The 2vd and 31 Respondents filed a notice of preliminary

objection on 7/10/2023, seeking for:

1. AN ORDER of this Honourable Court, striking out the

Appellants' Appeal before this Honourable Court.

Hom. Justice T, 94, AGie Af ase JCATv o2
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FURTHER OR IN 'THEE ALTERNATIVE TO RELIEF 1
(SUPRA)

2. AN ORDER of this Honourable Court striking out reliefs
(b) and (c] sought in. the Appellants' Notice of Appeal.
3. AN ORDER of this Honourable Court, striking out grounds

11 and 27 of the Appellants' Notice of Appeal for want of

compelence.

4. AN ORDER of this Honourable Court, striking out issues

3 and 5 of the Appellants’ Brief of Argument filed on 2/

October, 2023.

The grounds upon which this objection is brought are

as [ollows:

I Grounds 11 and 27 of the Notice of Appeal are nol

complaints against the ratio decidendi of the lower

court.

Jon, Jurtice U M, Albe A 150 Soiptiarfna
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. [Issues 3 and 5 distilled from grounds 11 and 27,
which are incompetent grounds of appeal, are

themselves incompetent and liable to be struck out.
iii. The entire appeal is academic in that:

a. Relief{b) of the Notice of Appeal which limits ilself to
the "the perverse Judgment of the Court. below" is
ungrantable insofar as there is no direct und specific

allegation of perverseness against the judgment of the

lower court.

b. As far as the said relief (b) is concerned, this
Honourable Court can only consider same upon a prima
Jacie case of perverseness against the Judgment of the

lower court..

C. Relieflc) of the Notice of Appeal which prays this

Honourable Court {o grant the reliefs sought in the
11
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pelition "either in the main or in the ﬂ.fi‘.ﬁ'rﬂﬂlfm"l i5

unprecise, uncertain and liable to be struck out.

d. Further to (a)-(c) supra, the entire appeal is of no

utililarian value.

iv. It is in the interest of justice for this Honourable
Court to grant the reliefs sought in this Notice of

Preliminary Objection.

The 7-paragraph aflidavit was deposed to by Adoga
Moses. The learned senior Counsel formulated this issue for

the consideration of the objection:

In view of the circumstances of the appellants’ appeal
before this Honourable Court and the settled position of
the law on the subject, whether this Honourable Court
will not grant the reliefs sought on the face of this Notice

of Preliminary Objection.

Tlrl'IH.JI.IJ'I:I:II? Tl ﬂ._ﬂm'tj_lh, o .1‘WJ?R”E.:|
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The learned silk to the Appellants opposed same with a
7-paragraph counter aflidavit deposed to by Chukwuebuka
David, filed on 11/10/2023. In their written address, this

issue was distilled for determination:

Whether on account of the complaints discernable on
the face of ground 11 and 27 of the Notice of Appeal and
the tenor of the claim in Reliefs (b) and (c) of the Notice
of Appeal, this Notice of Preliminary Objection ought to

be dismissed.

The Objectors’ issue shall be used in the determination

of this objection:

[t was submitted by the learned SAN to the 2nd and 3t
Respondents that relief (b) as contained in the Appellants'
Notice of Appeal, prayed the court to "set aside the perverse

judgment of the Court of Appeal”. That reliefs are very

by |
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sacrosancl to the assumption of jurisdiction by a court of
law and it is the manner in which the appellants have
presented their reliels before this Honourable Court, that
will determine what the court will make of the appeal or
procecdings as reliance was made to UZOUKWU V EZEONU
II (1991) 6 NWLR (PT 200) 708 AT 784-85. He thereforc
argued that this Honourable Court can only grant the reliefs
sought by a party and will not do for the party what he has
not asked for. He cited in support OKUBULE V. OYAGBOLA
(1990) 4 NWLR (PT. 147) 723 AT 744, IGE V. OLUNLOYO
(1984) 1 SCNLR 162 AT 182, Again, that relief (c) is "either
in the main or in the alternative”, which does not make il
clear, specific and unambiguous as held in A.C.B. PLC V.
NWODIKA (1996) 4 NWLR (PT.443) 470 AT 486. He
concluded that the net effect of all of these is that the

Appellants have not sought any cognizable reliel before this

i
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Honourable, thereby making the entire appeal academic and

of no utilitarian valuc. LAWSON V. OKORONKWO (2019)3
NWLR (PT. 1658) 66 AT 78 was rclied on. He prayed that

the Notice of Appeal be struck out.

On the incompetence of grounds 11 and 27 of the
Appellants' Notice of Appeal, it was submitted that the said
grounds of appeal have not appealed against the ratios
decidendi of the lower court, but rather, are mere complaints
against obiter dicta of the lower court; and appeals can only

lie against a ratio decidendi and not an obiter dictum. He

called for support UZOUKWU V. IDIKA (2022)3 NWLR

(PT.1818) 403 AT 468, PARAS. E -F. He urged that issues

3 and 4 therefrom be strucl out.

Contrarily, the learned SAN to the Appellants submitted
that a Notice of Preliminary Objection is only competent in

an appeal, where it goes to the root of the appeal, or

45
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challenges all the grounds in a Notice of Appeal. In the
instant case, the present objection challenges only two
grounds ol appeal out of fifty-onc grounds. Furthermore, oul
of three Reliefs being claimed in the Notice of Appeal, the
objection merely challenges two of the grounds. He urged
this Honourable Court to strike out the Notice of Preliminary
Objection on the grounds that it is incompetent. DANGANA
& ANOR V. USMAN & ORS (2012) LPELR-25012(SC) (PP

50-50 PARAS B-E) was cited in support.

He argued that in EMEKA VS. STATE (20 14) 13 NWLE
[PT. 1425) 614 AT 632C SC, this Court defined "perverse”
to literally mean unacceptable or unreasonable, implying
that its decision is "unacceptable" to them or is
"unreasonable" in their perception and understanding of it
vis-a-vis the facts and the law! On relief (c) of the notice of

appeal, learned SAN questioned, “did the Appellants not
4
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claim main and alternative Reliefs in their Petition, and are
courts ol law not allowed to grant alternative Reliefs?”
Relying on NWOYE 1.?5.. FAAN (2019) 5 NWLR (PT 1665)193
SC, he submitted that the Supreme Court can grant

alternative Reliefs claimed.

He further submitted that ground 11 of the Notice of
Appeal complains of an Error in Law and Lack ol
Jurisdiction to strike out the evidence of 10 out of the 13
witnesses called by the Appellants, while ground 27 of the
Notice of Appeal complains against the misapprehension of
the lower Court of the submissions of Appellants’ Counsel.
Further, that ground 27 challenged the interpretaffnn of the
lower Court of the Final Written Address settle::i.l by the
Appellants' Counsel. He relied on YOUTH PARTY VS. INEC
(2023} 7 NWLR (PT. 1883) 249 AT 311H-312A SC;

EMETUMA VS. NWAGWU (2022) 9 NWLR (PT. 1828) 71 AT
P
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96H SC; NIKAGBATE VS. OPUYE (2018) 9 NWLR (PT.
1623) 85 AT 109H SC. The Appellants’ lcarned SAN asked
for the dismissal of the preliminary objection  with

substantial costs,

RESOLUTION OF PRELIMINARY OBJECTION:

Glaring and obvious is that the 20 and 3¢ Respondents’
preliminary objection challenges only two grounds, grounds
11 and 27 of the Notice of Appeal filed by the Appcllants, oul
of fifty-one grounds. Furthermore, out of three Reliefs being
claimed in the Notice of Appeal, the objection merely
challenges only reliels (b) and (¢). Only issues 3 and S are
also sought to be struck out, out of the Appellants’ seven
issues. There is no objection that has asked for a complete
and absolute thing to be done that will terminate this appeal.
Hence, a preliminary objection is inappropriate, but a
motion on notice.

Mo, Justice U W,
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A preliminary objection is only raised to the hearing of
the appeal, and not to a few grounds of appeal. The purporl
of preliminary objection is the termination or truncation ol

the appeal in limine. A Preliminary Objection should only be

filed against the hearing of an appeal and not against one or

more grounds of appeal when therc are other grounds o

liminar
sustaining the appeal; which pm-pnrtlz:d Preliminary

Objection is, therefore, not capable of truncating the hearing

ol the appeal. In such a situation, a preliminary objection 15

' ive
not the appropriate procedure to deploy against defecli

grounds of appeal when therc are other grounds, not

defective, which can sustain the hearing of the appeal. Sce
Per EKO, JSC, in AJUNON & ORS V. GOVERNOR OF OoYO

STATE & ORS (2021) LPELR-55339(SC) (PP. 4-5 PARAS.

D).

FE)
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[ will therefore restrain and recuse mysell rom

entertaining the 2n and 3+ Respondents’ preliminary

objection and consider the appeal on the merit.

MAIN APPEAL:

[ shall first consider the Appellant’s issue four.

ISSUE FOUR:

ici 10115
Whether having regard to the provisions of Section

131(c), 137(1)(d) and 142(1) and (2) of the Constitution

of the Federal Republic of Nigeria, 1999 (as amended)

[herein after 1999 Constitution], Sections 31 and 35 of
the Electoral Act, 2022 and the evidence before the

Court, the learned Justices of the Court of Appeal were
right when they held that the 2™ and 3™ Respondents

were qualified to contest the Presidential Election of 25

February 2023. [Grounds

k1]
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/
33,34,35,36,37,38,39,40,41,42.43 and 44 of the Notice

of Appeal].

L was submitted by the learned SAN to the Appellants
that one of the grounds upon which the Appellants
challenged the qualification of the 27 Respondent to contest
the Presidential Election is that he was “fined the sum of
$460,000.00 (Four Hundred and Sixty Thousand United
States Dollars) for an offence involving dishonesty, namely
narcotics trafficking imposed by the United States District
Court, Northern District of Illinois, Eastern Division, in Case -
No:93C 4483": and therefore, disqualified by Seclion
137(1){d)ol the 1999 Constitution (as amended), and the
proceedings and decision/order of the US District Court in
this connection was tendered and rightly admitted in

evidence by the Court below as Exhibit PAS. However, that

the lower court referring to UMAR v. STATE (2018) LPELR-

21
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23190(SC) concluded that the Appellants failed to show

evidence that the 2 Respondent was indicted or charged,
arraigned, tried and convicted and was sentenced to any
term of imprisonment or [ine for any particular offence. He
contended that the Court below refused to abide by the
carlier dictum in JONATHAN v. FRN (supra) that a "civil
lorfeiture is a unique remedy which does not require
conviction or even a criminal charge against the owner.
Again, that the lower court was wrong to find that the orders
made in Exhibit PAS were nol in personam against the 2nd
Respondent. Furthermore, that the Court below was in error

to place reliance on the evidence of RW2 and Exhibits RAS
and RA9 to water down the sting and potency ol Exhibit PAS,
as against the express pronouncements of the US District
Court, which is a court of law. Similarly, that the Court

below misdirceted itsell when it held that the Appellants’

an
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casc came under {le provisions ol section 137(1)(e) of the
Conslitution, which has placed a 10-year limitation on prool

ol convictionl

It was submitted on double-nomination of the 3
Respondent that Courl below was wrong to rely on PDP v.
INEC (2023) LPELR-60457 to hold that since the
Appellants belong to a different political party, they have no
locus standi to complain. He contended that the issue of
qualification /disqualification can be competently instituted
a5 a post-clection matter by a political party/candidate that
contested election with the political party/candidate in
default, hence the Appellants have locus standi. He cited in
support DANGANA v. USMAN (2013) 6 NWLR (Pt 1349) 50
SC; FAYEMI v. ONI (20 19) LPELR-49291 [SC) at 19-24D-

A,

R
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Again, that by section 31 of the Electoral Act, 2022, the
Appellants established that the 3 Respondent did not
withdraw his candidacy. Further, that by Exhibits PA2 and
PA3, the 3" Respondent was the nominated candidate for
Borno Central Senalorial District for the 2023 general
election. That by the said Exhibits, there was nothing (o
show that the nomination of the 3+ Respondent as
Eﬁl'lﬂt'l:lriéﬂ Candidate for Borno Central was withdrawn as

 required by Ia.w before ‘he knowingly accepted his
nomination as Vice Presidential _Ea'ndi-date. He urged that

this issue be resolved in favour of the Appellants.

The 15t Respondent, 2nd and 3 Hespnndenta and 4th
Respondents respectively submitted contrarily that the
evidence of PW1 and PW12, and RW2 on the other hand,
who gave evidence on the US proceedings did not dispute the

fact that the 2 Respondent was not at any time, charged

1
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before any court, caused to make a plea, convicted or
sentenced for any offence. Also, that a non-conviction based
lorfciture does not translate to a conviction. He relied on
JONATHAN V. FEDERAL REPUBLIC OF NIGERIA (2019)
10 NWLR (PT.1681) 533. Further, that Exhibit RA9
tendered before the lower court established that the 2

Respondent maintains a clean record in the US archives.

On dual-nomination, it was maintained that this
Honourable Court vide Exhibit X2 and RA23, being certified
true copies of the Supreme Court unanimous judgment in
SC/CV/501/2023- PDP V. INEC & 3 ORS declivered on
6/5/2023, had not only determined that the Petitioners in
that case had no locus standi to question the nomination of
the 37 Respondent herein, the Court proceeded to determine

with finality that there was no double nomination on the part

of the 3 Respondent. In the same vein, that the 3+

A3
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Respondent who \ﬂ;’u-!i ab initio, a senatorial candidate of the
4th Respondent for Borno Central Senatorial District, had
carlier on 6" July, 2022, vide a letter delivered to the 41
Respondent on the same date (Exhibit RA22), notified the
parly of his 1.ahril_'t'u:in.znn.ral from the clection as the latter's
senalorial FEI’;di‘datE.fDr the 2023 gencral election. They

asked this court to resolve this issue in favour of the

Respondents.
RESOLUTION OF ISSUE FOUR:

The Appellants’ challenge of the qualification of the 2"
Respondent to contest the Presidential Election is that he
was “fined the sum of $460,000.00 (Four Hundred and Sixty
Thousand United States Dollars) for an offence involving
dishonesty, namely narcotics trafficking imposed by the
United States District Court, Northern District of [llinots,
Eastern Division, in Case No:93C 4483"; and therelore,

Ia
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disqualified by section 137(1)(d) of the 1999 Constitution (as
amended). This scems Lo intersect with the provision of
section 137(1)(d) of the 1999 Constitution (as amended)
providing lor “sentence of imprisonment or fine for any offence
involving dishonesty or fraud (by whalever name called) or for
any other offence, imposed on him by any court or tribunal of

substituted by a competent authority...”

What matters always in this kind of situation is that
there must be proof of such a sentence. A criminaI conviction
and sentence must be proved by the CTC of the judgment of

- court delivered or any admissible way of proving same and
the said judgment must reflect all the ingredients of a valid
judgment to bind the parties concerned. This is
unfortunately where the. Appellants could neot proceed
further or substantiate the sentence of fine against the 2n

Respondent.

'ﬂ" -
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Al page 3228 (vol.5) of the record, PW1 and PWI12, who
gave cvidence on the US proceedings did not dispulc the lacl

that the 20 Respondent was not at any time, charged before

: : wneed lor
any court, caused to make a plea, convicted of senten

any offence. Similarly, at page 3464 (vol.5) of the record,

: ent,
. RW2, a US attorney and an associate of the gnd Respond

' 1 or
testified that the 2% Respondent was never convicted

- L tl‘
fined for any criminal offence in the United States. In fac

PW1 confirmed that the proceedings In Exhibit PAS serie
are civil proceedings, while equally admitting that he never

mentioned anything about charge in the proceedings and

that he never had one. By virtue of section 135 of the
Evidence Act, it is beyond peradventure that the proof of this
allegation ought to be beyond reasonable doubt. Section 249
of the Ewvidence Act clearly prescribes the mahﬁer ol

discharging this prool, by the provision of “certificate

Al
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purporting to be given under the hand of a police officer”

from the US, "containing a copy of the sentence of order and

the flinger prints of the 20 Respondent or photographs of the

I'ingcr prints of the said 2n Ecspﬂndcﬂtl I_',-Dg[:f.hl::r wilh

cvidence that the finger prints of the person s0 convicted are

those of the 2n Respondent. See PML (NIG.) LTD- V. F.R.N.

(2018) 7 NWLR (PT. 1619) 448 AT 493.

More so, Exhibit RA9 tendered before the lower court,

is a document proceeding from the Us authorities to the

Nigerian authorities, upon a thorough combing of the
Federal Bureau of Investigation (FBI), National Crime
Information Center (NCIC). Therein, it is established that the
2nd Respondent maintains a clean record in the US archives.
The said Exhibit [urther :ﬁtatl:d. tﬁat "the NCIC is a

centralized information center that maintains the record of

every criminal arrest and conviction within the United States

LT
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and its territories”. Rwa corroborated this content in Exhibil

RA9.

On the allegation of sentence of fine against the 2™
Respondent, this Honourable Court in JONATHAN V.
FEDERAL REPUBLIC OF NIGERIA (2019) 10 NWLR
(PT.1681) 533, held that "there is no need to prove any crime
in forfeiture of property under section 17 of the Advanced Fee
Fraud & Other Related Offences Act, as civil Jorfeiture is @
unique remedy which rests on the legal fiction that the
property, not the owner is the target”. This of course was the
basis of the lower court’s finding that the orders made in
.Exhibit PAS were nol in. personam against the - 2nd
Respondent. There is no prove or preponderance of evidence

to allow this arm of the Appellants’ issue.

On dual or double nomination, there is no need to go on

any judicial expedition. This Honourable Court vide Exhibit
11
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x2 and RA23, being certified truc copies of the Supremgc
Courl unanimous judgment _iudgm;mt-sc,fCVfﬁﬂljzﬂza-
PDP V. INEC & 3 ORS, DELIVERED ON 6/5/2023, had
not only determined that the Petitioners in that casc had no

. ] rrl
locus slandi to question the nomination of the 3

Respondent hercin, the Court proceeded to determine with
o e ;
finality that there was no double nomination on the part o

Lhe 3" Respondent.

Evidently, Exhibit RAZ22 clearly shows that the 3™

Respondent who was a senatorial candidate of the 4
Respondent for Borno Central Senatorial District, had
carlier on 6/7/2022, vide a letter delivered to the 4th
Respondent on the same date, notified the party of his
withdrawal from the election as the latter's scnatorial

candidate for the 2023 general clection.

R
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I have nol seen any reason or perverscness to tamper
with the lower court finding on this issue. The issuc 19
therefore resolved against the Appellants.

Issues 1, 2, 3, 5, 6, and 7 in SC/CV/935/2023, which

. - ith
facts and decisions considered therein are in all fours ¥

this appeal, shall abide this appeal.

n L] b
On the whole, this appeal lacks merit and is hereby

pective costs.

dismissed. Parties are to bear their res

Mon. Tustice T, M. Afba AR 750
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Chukwudi Enebelj, Esq. for the 15T RESPONDENT.

Chief Wole Olanipekun, SAN appears with Yusuf Ali, SAN,
Cmmanuel Ukala, SAN, Prof. Taiwo Olupitan, SAN and
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Chief Akin Olujinmi, SAN appears with Chief Charles U.
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